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CiviL RIGHTS LAw

Religious Minorities Need Not Apply: Legal
Implications of Faith-Based Employment Advertising

by Matthew J. Cron, Arash Jahanian, Qusair Mohamedbhai, and Siddhartha H. Rathod

This article explains why job advertisements that identify the religious beliefs or affiliations of a secular employer
violate federal and Colorado anti-discrimination in employment laws. It also discusses such advertisements in
Colorado’s legal community, which are part of an increase of religion-based employment discrimination claims.
Finally, the article offers possible solutions to combat employment discrimination claims based on religion in the

legal community and beyond.

itle VII of the Civil Rights Act of 1964 makes it unlaw-
tul for an employer:
to fail or refuse to hire or to discharge any individual, or
otherwise to discriminate against any individual with respect to
his compensation, terms, conditions or privileges of employ-
ment, because of such individual’s race, color, religion, sex, or
national origin.!
However, religious discrimination in the workplace is often treated
less seriously, or viewed as less insidious, than other types of unlaw-
ful employment discrimination. This is due in part to the expan-
sion of religious employer rights by the courts. The end result is
often social acquiescence and inaction when private secular
employers discriminate against employees on the basis of religion.
Thus, it is no surprise that religious discrimination charges have
more than doubled in the past fifteen years according to the Equal
Employment Opportunity Commission (EEOC), far outpacing
the rate of growth for discrimination charges generally.
Symptomatic of this growth in religion-based discrimination are
employment advertisements that explicitly or implicitly dissuade
religious minorities from applying for job openings. For its part,
Colorado’s legal employment market has not been immune to
employers openly stating their religious beliefs when searching for
qualified applicants. In a February 2013 job posting on the CBA
website, a law firm promoted its “Judeo/Christian Values”as a core
value of the firm.? Similarly, a Colorado law firm posted an adver-
tisement in October 2013 identifying itself as a “Christian Law
Firm.”
This article begins by discussing the illegality of job advertise-

ments that express an employer’s religious beliefs and affiliations.

It then explains how recent court decisions have contributed to the
surge in claims alleging religion-based discrimination in employ-
ment. Finally, this article discusses potential large-scale solutions
to religious discrimination, focusing on the use of testers and self-

regulation of the legal profession.

Job Postings That Reference Religion

On February 11,2013, the following advertisement appeared in
the Employment and Classified Advertisements section of the
CBA website, as well as on Craigslist:

Family-owned Law Firm seeks Experienced Litigation Attor-
ney

Secking a Litigation Attorney who has experience handling a

litigation case from start to finish. Experience in Bankruptcy

and Family Law is also preferred, but not required. Our Core

Values: Unquestionable integrity and ethical values; Appropri-

ate quality of life for firm employees; Strong work ethic; Enjoy-

able work environment; Continued improvement in practice
areas; and Continued expansion into new practice areas; and

Judeo/Christian Values. Please send your resume with cover let-

ter to [REDACTED)] and also complete our online application.
(Emphasis added). Although the CBA quickly removed the refer-
ence to “Judeo/Christian Values,” the advertisement remained on
the CBA’s website. The “Judeo/Christian Values” language re-
mained on the Craigslist posting.

A search of Craigslist job postings from a sampling of national
locations during the summer of 2013 revealed numerous advertise-
ments stating the employer’s religious beliefs, such as a “Christian-
based Nursing Staffing Company”; an insurance office looking for

About the Authors

Matthew J. Cron, Arash Jahanian, Qusair Mohamedbhai, and
Siddhartha H. Rathod are attorneys at the law firm of Rathod |
Mohamedbhai LLC whose practice focuses on advocating for
the rights of employees in the workplace and protecting the
civil rights of individuals oppressed by governmental abuses
of power. Substantive review of this article was performed by
Adam Mueller, Deputy State Public Defender, Appellate Divi-
sion. He is the Chair of the CBA Civil Rights Committee.

The Colorado Lawyer | April 2014 | Vol. 43, No. 4 27



CiviL RIGHTS LAw

an administrative assistant to work in a “Christian environment”; a
company seeking a home inspector “grounded by our Christian
faith, which will never change”; and “a family owned and operated
business . .. [r]ooted in Christian values” seeking a technical sup-
port representative. The following advertisements were posted by
private Colorado companies:

» “Looking for an individual who is willing to join up w/ a
Christian accounting company. Will be a fun filled environ-
ment that believes in honesty & integrity in all business
activities.”

» “Looking for several experienced warehouse associates. This is
a GREAT position for students. . .. Must be conservative and
comfortable working in a Christian environment.”

» “We are a local Christian Company that provides home
cleaning services. . . . You will know if you a right fit if you
agree with the statements below. . . . You—Are someone who
loves the Lord Jesus, and is not afraid to demonstrate it in
your life and work.”

On October 29,2013, a Colorado law firm posted an advertise-
ment for a civil law clerk position. The law firm identified itself as a
“Christian Law Firm” and stated that “[a]s this is a Christian Law
Firm, we ask you to be comfortable with your faith whatever it may

be ”»

Stating Religious Preferences in Employment Ads

Both federal and Colorado law prohibit employers from pub-
lishing discriminatory employment advertisements.” Title VII
makes it unlawful for an employer to publish “any notice or adver-
tisement relating to employment . . . indicating any preference, lim-
itation, specification, or discrimination, based on .. . religion. .. .”
The Colorado Anti-Discrimination Act (CADA) provides that an
employer may not

print or circulate . . . any statement, advertisement, or publica-

tion .. . that expresses, either directly or indirectly, any limita-

tion, specification, or discrimination as to . . . religion. . ..7
As explained by the EEOC:

It is illegal for an employer to publish a job advertisement that

shows a preference for or discourages someone from applying

for a job because of his or her ... religion. .. .8

The purpose of employment anti-discrimination laws is to
remove “artificial, arbitrary and unnecessary barriers to employ-
ment when the barriers operate invidiously to discriminate on the
basis of ... impermissible classification[s].” The provisions in Title
VII and CADA targeted at employment advertisements are neces-
sary to serve this broad, remedial purpose. Once a person applies
for employment, other provisions of Title VII and CADA protect
an applicant’s or employee’s rights.!” But these provisions protect
only those who have sought or obtained employment; they con-
template that the applicant or employee has suffered some tangible
harm from the employer’s discriminatory employment practices.
The provisions that prohibit employers from publishing and cir-
culating discriminatory advertisements strive to ensure that per-
sons will not be discouraged from applying for an open job posi-
tion because of their “disability, race, creed, color, sex, sexual orien-
tation, religion, age, national origin, or ancestry.”'! Without these
provisions, employers could artificially restrict applicant pools
through advertisements, undermining Title VII and CADA’s goal
of removing “artificial, arbitrary and unnecessary barriers to
employment.”!?

The advertisement provisions discussed above appear unlawful
because they expressly seek applicants of a certain religion, such as
the home cleaning service requiring applicants to “love[] the Lord
Jesus.” These advertisements express a “preference, limitation, spec-
ification, or discrimination,” based on an applicant’s religion
because the applicant is required to possess a particular religious
belief.13

The “Judeo/Christian Values” or the “Christian Law Firm”
advertisements may be less obviously discriminatory than the
“loves the Lord Jesus” advertisement. These two advertisements
identify the employer’s religious beliefs, but do not state that they
will consider only Christian applicants. The “Christian Law Firm”
advertisement also asks applicants “to be comfortable with [their]
faith whatever it may be.”

Even so, an employer’s identification of its religious beliefs and
affiliations in an employment advertisement is no less unlawful
than the “loves the Lord Jesus” advertisement. An advertisement is
discriminatory “if it would discourage an ordinary reader of a par-
ticular [religion] from answering it.”** Intentionally or not, the
invocation of “Judeo/Christian Values” or the self-identification of
a law firm as a Christian employer will dissuade persons of other
religions from applying for the position.’ The end result is that
these advertisements will net an applicant pool strained of religious
minorities.

In Housing Rights Center v. Donald Sterling Corp., the U.S. Dis-
trict Court for the Central District of California considered a
motion for preliminary injunction based on a claim that a build-
ing owner violated the Fair Housing Act by using the word
“Korean”in apartment building names.'® The court found that the
plaintiffs demonstrated a likelihood of success on the merits
because the use of the word “Korean” would indicate to an ordinary
reader that the building owner preferred Korean tenants.!” Just as
using the term “Korean”had no “obvious, nondiscriminatory mean-
ing,”8 the law firms’ identification of their own religious beliefs,
values, and affiliations serves no purpose other than to indicate a
preference for employees with a particular religious view. An ordi-
nary reader would likely surmise that the advertisement conveys a
coded message: “[ Christians] are welcome and preferred; others are
not.”?

One possible rationalization for the “Judeo/Christian Values” or
the “Christian” law firms’advertisements may be rooted in the idea
that the Free Exercise Clause of the First Amendment grants an
employer the right to pronounce its religion.?’ However, although
an individual employer or supervisor need not abandon his or her
religious views in the workplace, the U.S. Supreme Court has not
accepted the argument that the First Amendment provides a
defense to unlawful employment discrimination in most circum-
stances. In Hishon v. King & Spaulding, for example, the Court
explained that private discrimination “has never been accorded
affirmative constitutional protections.”! An employer’s right to the
free exercise of religion does not allow it to impose its religion on
employees or force employees to partake in religious activities.??

The Bigger Issue:
“No Religious Minorities Need Apply”

Discrimination in employment advertising harkens back to a
time in American history when advertisements “routinely listed
gender and ethnic qualifications,” such as “no Irish need apply.”
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The “presence of these ‘smoking guns’left no doubt that discrimi-
nation persisted.”?* In discussing the scope of state employment
law before Title VII, the Bureau of National Affairs in 1964
observed that:

[a]bsolute proof of discrimination is next to impossible, except

in the clear-cut case where an employer runs a “whites only”

help-wanted advertisement or inquires as to race or religion in
an employment application.®
Given this historical nexus between advertisements and discrimi-
nation, it is surprising to see employers using advertisements to
publicly declare their preference for applicants of particular faiths.

These discriminatory advertisements are emblematic of a strik-
ing rise in claims alleging religious-based employment discrimina-
tion. At the same time, the full extent of religious discrimination
in the workplace is difficult to discern because neither the U.S.
Census Bureau nor the Department of Labor collects data regard-
ing religious beliefs.?® Further, religious discrimination is likely
underreported because “[m]any people are afraid that reporting it
will negatively affect their careers and others are unaware of their
rights.”?’

Nevertheless, recent years have seen a spike in the number of
religious discrimination charges filed with the EEOC. As noted,
religion-based discrimination charges filed with EEOC have more
than doubled in the past fifteen years.?® By comparison, the overall
number of discrimination charges filed with the EEOC has risen
only 16% since 1997.%

Religious discrimination has been especially prevalent against
Muslims. Despite accounting for only 2% of the population, Mus-

lim employees account for approximately 25% of religious discrim-
ination complaints filed with the EEOC.3 This statistical evi-
dence, coupled with the religion-based advertisements discussed
herein, demonstrates that religious discrimination in employment
is a growing problem.

The Law’s Role in Promoting
Religious Discrimination

Our nation’s historical jurisprudence and recent high-profile
court cases may be contributing to the surge in religion-based dis-
crimination. It is widely acknowledged that, until the middle of the
20th century, the Supreme Court was not concerned with protect-
ing faiths other than Christianity.3! In 1892, the Court declared
that the United States was a “Christian nation,”? and in 1953 it
professed that “[w]e are a religious people whose institutions pre-
suppose a Supreme Being.”3? By the end of the century, however,
the Court had recognized that the religion clauses in the First
Amendment “guarantee[] religious liberty and equality to ‘the infi-
del, the atheist, or the adherent of a non-Christian faith such as
Islam or Judaism.””3* Nonetheless, recent decisions may have
undermined these guarantees and further emboldened employers
to discriminate on the basis of religion.

The Religious Organization Exemption

In the context of religion, the law recognizes the tension
between an employee’s rights and the First Amendment rights of
religious employers. Accordingly, Title VII “exempts religious
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organizations from [the] prohibition against discrimination in
employment on the basis of religion.”® This exemption was made
“[i]n recognition of the constitutionally-protected interest of relig-
ious organizations in making religiously-motivated employment
decisions.”3® The Supreme Court has interpreted the religious
organization exemption to permit religious entities to discriminate
on the basis of religion even for secular activities.>” In other words,
“it is not necessary that the activities of the employer be ‘religious’
activities for the exemption to apply.”® Given this broad interpre-
tation, religious institutions have unfettered discretion to discrimi-
nate against “any employee performing any job function at any
time before or during employment” on the basis of that employee’s
religion.” Therefore, this exception is often used by religious
employers to discriminate on the basis of religion, seemingly at
odds with Title VII's broad, remedial purpose.*’

In determining whether an entity may assert the religious
organization exemption, courts will “look at all the facts” to “con-
sider and weigh the religious and secular characteristics of the insti-
tution.”" The different courts of appeals have set forth different
tests for determining whether an organization is a religious organ-
ization for purposes of the exemption,*? but the overarching
inquiry is whether the organization “is primarily religious or secu-
lar.®® Typically, this inquiry warrants little analysis because the
result is obvious, as in the case of the Church of Jesus Christ of
Latter-Day Saints:* “[ T]he central function of [the religious
organization exemption] has been to exempt churches, synagogues,
and the like, and organizations closely affiliated with those enti-
ties.”® Thus, there is no colorable argument that the religious
organization exemption applies to private entities that are secular
in nature like the “Judeo/Christian Values” or the “Christian” law
firms, no matter how devout the employer may be.*¢

Recent Decisions of Significance

The Tenth Circuit’s recent opinion in Hobby Lobby Stores, Inc. .
Sibelius,*” though not directly applicable to Title VII or CADA, is
an example of a judicial decision that may embolden employers to
assert their own free exercise rights to justify discrimination on the

basis of religion. In Hobby Lobby, a sharply divided en banc panel
held that secular for-profit corporations have rights under the Free
Exercise Clause and qualify as “persons exercising religion” under
the Religious Freedom and Restoration Act (RFRA).* According
to the Tenth Circuit, because Hobby Lobby’s owners organized the
company “with express religious principles in mind” and “allow[ed]
their faith to guide business decisions,” the company could show
that the Affordable Care Act’s requirement that it provide contra-
ceptive coverage would violate its rights under RFRA.*

In dissent, Chief Judge Briscoe characterized the majority’s
holding as a drastic, unprecedented move:

[I]f all it takes for a corporation to be categorized as a “faith

based business” for purposes of RFRA is a combination of a

general religious statement in the corporation’s statement of pur-

pose and more specific religious beliefs on the part of the cor-
poration’s founders or owners, the majority’s holding will have,
intentionally or unwittingly, opened the floodgates to REFRA lit-
igation challenging any number of federal statutes that govern

corporate affairs (e.g., Title VII of the Civil Rights Act of 1964,

the Fair Labor Standards Act).>!

Notably, a point of disagreement between the majority and the
dissent was the effect of Title VII's limitation of the corporate re-
ligious exemption to religious organizations. The majority con-
cluded that this limitation demonstrated that Congress could have
created such a restriction in RFRA and did not in this case.’?
Although Hobby Lobby is not a Title VII religious discrimination
case, an employer might interpret the holding that a secular for-
profit corporation can deny healthcare coverage in the name of its
religious freedom to mean that other “Christian” employers can
legally say they do not want to employ members of other religions.

In another recent high-profile case, the Tenth Circuit reversed
a district court’s finding that Abercrombie & Fitch violated Title
VII by refusing to hire a Muslim woman because she wore a
hijab.”3 The Tenth Circuit held that Abercrombie was entitled to
summary judgment because the applicant had not informed Aber-
crombie that she wore a hijab for religious beliefs and that she
would need a religious accommodation.”* As pointed out by the
opinion concurring in part and dissenting in part, however, the
EEOC presented evidence that Abercrombie had refused to hire
the plaintiff without informing her that wearing a hijab violated
Abercrombie policy “to avoid having to discuss the possibility of
reasonably accommodating [the plaintiff’s] religious practice.””
Thus, the majority’s reasoning would permit an employer who may
have “superior knowledge of a possible conflict” between an
employer’s policy and a plaintiff’s religious practices to engage in
discriminatory conduct as long as the applicant is unaware of the
employee’s policy.>

Recent Supreme Court cases have also furthered an increasingly
pro-employer environment when it comes to religious rights. In
Hosanna-Tabor Evangelical Lutheran Church & School v. EEOC, the
Supreme Court in 2012 recognized a

“ministerial exception,” grounded in the First Amendment, that

precludes application of [Title VII and other employment dis-

crimination laws] to claims concerning the employment rela-
tionship between a religious institution and its ministers.>’

The Court went on to find that the exception applied to pre-
clude a lawsuit brought by a teacher who claimed to have been
fired from a religious school in retaliation for threatening to sue

under the Americans with Disabilities Act (ADA).>
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In University of Texas Southwestern Medical Center v. Nassar, the
Court further diminished the rights of employment discrimina-
tion victims generally when it held that “Title VII retaliation
claims must be proved according to traditional principles of but-
for causation, not the lessened causation test stated in §2000e-2(m)
[requiring retaliation to be a motivating factor].” Like recent
Tenth Circuit decisions, these Supreme Court decisions foster an
environment in which employees face increasing difficulty in
bringing religious discrimination claims.

Possible Solutions

While the more widespread barriers facing religious minorities
require institutional and possibly cultural change, religious dis-
crimination in advertising can be attacked on a case-by-case basis
through litigation. One helpful vehicle is testing, which can con-
tribute to legal remedies by giving rise to ripe causes of action.
Another method of combating some of the problematic conduct
identified in this article is self-regulation of the legal profession.

Testing

Although this article has explained why advertisements that dis-
courage religious minorities from applying for job openings violate
anti-discrimination laws, claims challenging such advertising are
rarely brought because of the difficulties in finding plaintiffs who
have standing. As a result, there is minimal case law in the federal
courts on the anti-discriminatory advertising provision of Title
VIL.® In one of the few cases analyzing Title VII's prohibition of
discriminatory advertisements, the Fifth Circuit in Hailes v. United
Air Lines held that “a mere casual reader of a[] [discriminatory]
advertisement” may not bring suit under Title VII.®! To have
standing to bring a claim under Title VII, a plaintiff “must be able
to demonstrate that he has a real, present interest in the type of
employment advertised” and that “he was effectively deterred by
the improper ad from applying for such employment.”®? The Fifth
Circuit found that the male plaintiff could survive a motion to dis-
miss because of his allegation that he had previously read a similar
advertisement by another employer and had been turned away
because of his gender, so that he was deterred from applying for
the job that was advertised in a “Help Wanted—Females” col-
umn.®3

It is not difficult to conceive of potential plaintiffs who would
be able to demonstrate “a real, present interest” in any number of
advertised jobs, particularly in the current job market. Many relig-
ious minorities might also be able to demonstrate, similar to the
plaintiff in Hailes, that they had previous experiences of discrimi-
nation that deterred them from applying for a job at, for example,
an advertised “Christian Law Firm.” However, many unsuccessful
applicants for an open position will simply turn to the next
employment opportunity, rather than dwell on their unsuccessful
applications, while many others will be dissuaded from ever apply-
ing.

Given these logistical hurdles in finding plaintiffs who have
standing to bring discriminatory advertising claims, “testers” can
be invaluable. Originally used in the context of fair housing claims,
testers have been defined by the Supreme Court as “individuals
who, without an intent to rent or purchase a home or apartment,
pose as renters or purchasers for the purpose of collecting evidence
of unlawful steering practices.”®* In the employment context, the
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lower federal courts have recognized tester standing as “consistent
with . . . the strong public interest in eradicating discrimination
from the workplace.”®> Because mustering evidence of discrimina-
tory employment practices can be difficult, testers advance the
strong public interest by providing evidence of discrimination that
“is frequently valuable, if not indispensable.”®® As the Seventh Cir-
cuit stated, “[t]he fact that testers have no interest in a job does not
diminish the deterrent role they play by filing suit under Title
VII.”®7 For these reasons, the EEOC has also concluded that
employment testers have standing to bring claims under Title
VIIL.®8

Because casual readers of discriminatory employment advertise-
ments may be barred from bringing a Title VII claim against an
employer, testers can serve an important function by exposing
employers who discriminate in advertising to liability under Title
VII and/or CADA. Further, testers would likely generate action-
able failure-to-hire claims. Testers can therefore be instrumental in
exposing the true extent of the problem of religious discrimination
and punishing employers that hire their employees based on
impermissible criteria such as religion.®

The Legal Profession’s Responsibility

The most disheartening aspect of these discriminatory adver-
tisements is that two of the advertisements were posted by Colo-
rado law firms. As a profession that is charged with upholding and
advancing the law, our community should be at the vanguard of
efforts to combat discrimination and foster inclusion, not adding

to the problem. Whatever reasons these law firms have for dis-
couraging applicants of certain religious faiths, these reasons can-
not constitute sufficient justification to exclude worthy and capable
attorneys from their practices.

Discriminatory advertisements implicate the high ethical stan-
dards that govern attorneys’ conduct. The Colorado Attorney Oath
of Admission requires all attorneys practicing law in Colorado to
swear or affirm that they will “employ only such means as are con-
sistent with truth and honor”and “use [their] knowledge of the law
for the betterment of society and the improvement of the legal sys-
tem. ..."””° The Colorado Rules of Professional Conduct prohibit
attorneys from “engag[ing] in any conduct that directly, intention-
ally, and wrongfully harms others and that adversely reflects on a
lawyer’s fitness to practice law.””! These advertisements also should
remind attorneys of our duties to self-regulate and to report mis-
conduct.”? While some might argue that posting a discriminatory
advertisement does not directly violate the text of any ethical rules
or implicate an attorney’s fitness to practice law, an outward viola-
tion of anti-discrimination laws calls into question an attorney’s
dedication to upholding those laws, advancing justice, and better-
ing society. These advertisements are a reminder to our legal com-
munity that we have substantial work before us to combat unlawful
discrimination within the profession.

Furthermore, these advertisements reflect another problem
within our community. The legal profession is beleaguered with
issues regarding inclusiveness and diversity.”® These advertisements
underscore the tremendous institutional barriers that often stand
in the way of diverse attorneys and law students. Many law firms
are heralded for their efforts to promote diversity in the profession
and these firms should be looked to as models in the profession,
but there is still much that can be done to promote diversity.

Conclusion

This nation’s rich body of anti-discrimination laws and jurispru-
dence is the product of a history of struggle by those who faced
barriers on a level unknown to many members of our society and
legal profession. Yet the struggle continues on many levels and in
many facets of our society. One part of this struggle is borne by vic-
tims of religious discrimination, whose challenges are growing.
These victims are part of an employee applicant pool that finds its
members facing advertisements telling them they are not wanted
by certain employers, in a manner thought to have been eradicated
decades ago. Furthermore, as these victims seek legal remedies, they
find a court system that seems increasingly to favor employers. As
lawyers combat this discrimination and pursue justice for these vic-
tims, they should use all tools available at their disposal to effect
change on a case-by-case basis, while aspiring for the broader goals
of societal change and improvement of the legal system and pro-
fession.

Notes

1. 42 USC § 2000e-2(a)(1). Other statutes protect employees from
discrimination based on their age and their disabilities.

2. See EEOC, “Charge Statistics, FY 1997 Through FY 2013,” www.
eeoc.gov/eeoc/statistics/enforcement/charges.cfm. The EEOC received
3,721 religion-based charges in fiscal year 2013, the fourth-highest num-
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3. As the U.S. District Court for the District of Colorado has recog-
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